I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PNC BANK, NATI ONAL ASSOCI ATI ON, : ClVIL ACTI ON
Trustee of the Harold G Ful ner,

Il Irrevocabl e Deed of Trust

dat ed August 21, 1987

V.
AMERUS LI FE | NSURANCE COVPANY, E NO. 04-5015
et al. :
VEMORANDUM AND ORDER
Fullam Sr. J. January 31, 2005

Def endant, AnerUs Life |Insurance Conpany, renoved this
i nsurance dispute fromthe Court of Common Pl eas of Lehigh
County, Pennsylvania. Although diversity is lacking on the face
of the conplaint, ArerUs has noved to dism ss the non-diverse
def endants as fraudulently joined, thus creating federal
jurisdiction. Plaintiff has noved to remand the action to state
court. The case wll be renmanded.

The conpl aint alleges that AnerUs, the insurer, wongfully
failed to apply the fund or cash value in a whole |ife insurance
policy toward the prem um paynment owed and wwongfully failed to
apply the prem um paynent accepted fromthe decedent during the
grace period. The policy, in the amount of $10, 000, 000, had
guarterly premuns in the range of $20,000. The prem um paynents
usually were made fromthe fund or cash value if sufficient.

Wth regard to the agents, the conplaint alleges that the agents



had an affirmative, continuing duty to advise the policy hol der
of the consequences of nonpaynent of prem uns and nake certain
that the insurer applied the cash values to the prem uns.

Def endant argues that no such duty exists and the statute of
limtations has expired.

Were the standard to be applied that of a notion to dism ss
for failure to state a claim Defendant m ght well prevail. The
Court of Appeals, however, has nade clear that the inquiry to
determ ne fraudulent joinder is significantly |less searching than
that under Rule 12(b)(6). D sm ssal for fraudulent joinder is
appropriate only if the joinder was “wholly insubstantial and

frivolous.” Batoff v. State Farm 977 F.2d 848, 852 (3d Cr

1992). “[1]f there is even a possibility that a state court
woul d find that the conplaint states a cause of action agai nst
any one of the resident defendants, the federal court nust find
that joi nder was proper and remand the case to state court.” 1d.
at 851.

| cannot say it is entirely beyond the real mof possibility
that in connection with a whole |ife insurance policy a
Pennsyl vani a court would inpose a continuing duty upon the agent
to advise the policy owner about paynents. Pennsylvania courts
have recently applied the professional standards of section 299A
of the Restatenent (Second) of Torts to insurance agents. See

Wsniski v. Brown & Brown Ins. Co. of Pa., 852 A 2d 1206 ( Pa.




Super. Ct. 2004) 852 A 2d at 1212; Pressley v. Travelers Prop.

Cas. Corp., 817 A 2d 1131, 1138 (Pa. Super. C. 2003). A state
court may well decide to dismss the clains against the agents on
the nerits, but | do not reach that question.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PNC BANK, NATI ONAL ASSCCI ATI ON, : ClVIL ACTI ON
Trustee of the Harold G Ful ner,
Il Irrevocabl e Deed of Trust
dat ed August 21, 1987

V.
AVMERUS LI FE | NSURANCE COMPANY, E NO. 04-5015
et al. )

ORDER

AND NOW this 31t day of January, 2005, upon consideration
of Defendant’s Mdtion to Dism ss Fraudul ently Joined
CoDef endants, Plaintiff’s Mtion to Renand, and the responses
t her et o,

| T is hereby ORDERED t hat:

1) Def endant’ s Motion is DEN ED.

2) Plaintiff’s Mtion is GRANTED, except as to the request
for attorney’ s fees, which is DEN ED

3) The Cerk is directed to REMAND the case to the Court
of Conmon Pl eas of Lehi gh County, Pennsyl vani a.

4) The Court is without jurisdiction to consider any other
not i ons.

5) The Cerk is directed to mark the case CLOSED

BY THE COURT:

[s/John P. Fullam Sr. J.
John P. Fullam Sr. J.




